
As a solo private practitioner, it is rather simple to determine 
when you take vacation, what hours you work, how to struc-
ture your compensation, and how to handle personnel issues. 
Such decisions become more difficult as a practice grows. 
While there is no magic number, at some point every growing 
private practice realizes that it is time to add a new tool to 
the practice’s tool kit—the employee manual. Once a practice 
commits to developing an employee manual, there are a num-
ber of key legal issues to consider during the drafting process. 
While there are significant benefits to utilizing an employee 
manual, the following are five key areas that require particu-
lar legal consideration to reduce the practice’s potential 
employment-related liability:

Make sure employees are aware of the employee man-1.	
ual and its contents. An employer (and ultimately a hear-
ing officer or court) can only reasonably expect its 
employees to comply with an employee manual if the 
employees are in fact aware of the manual and its 
contents. In an effort to avoid questions regarding this 
issue, it is good practice to require that, upon hire, each 
employee sign an acknowledgment indicating that he  
or she has read and understands the employee manual. 
This general acknowledgment can also contain a spe-
cific acknowledgment that the employee is an employee 
at will (discussed below). In addition to an initial 
acknowledgment, a practice should consider requiring 
an annual acknowledgment and/or additional signed 
acknowledgment in the event of a material change in 
the employee manual. In the event an employee brings 
a claim against the practice following discharge for 
violation of a practice policy, an acknowledgment is 
excellent evidence to overcome an employee’s argu-
ment that he or she was not aware of such a policy.

Allow the practice management team the flexibility to 2.	
amend the manual. An employee manual should be 
used as a guideline for dealing with employment-re-
lated matters, not an all-inclusive document. It is impor-
tant to allow the employee manual to be amended so 
that it can change along with practice growth and 
updated legal requirements. For this reason, the 
employee manual should include a general statement 
indicating that the practice reserves the right to modify 
the policies and procedures and that the employee 
manual does not include all of the practice’s policies 

and procedures. Such a provision allows the manage-
ment team the flexibility to run the practice while ben-
efiting from a well drafted employee manual and to 
mitigate against an employee claim based upon a 
change in the employee manual.

Set forth certain state and federal legal requirements.3.	  
There are a number of federal and state laws that gov-
ern the employment relationship. Many of these laws 
can be addressed within the employee manual in an 
effort to educate employees and the employer regard-
ing such legal requirements, to provide a starting point 
for legal compliance, and to reduce the risk of adverse 
claims against the employer. Examples of federal 
employment-related laws include the Americans With 
Disabilities Act, Title VII of the Civil Rights Act of 1964 
(prohibiting employment discrimination based on race, 
color, religion, sex, or national origin), Family Medical 
Leave Act (mandates that covered employers grant 
unpaid leave for birth and newborn care, medical leave, 
and other matters), the Age Discrimination and Employ-
ment Act of 1967 (protects individuals who are 40 years 
of age or older), and the Fair Labor Standards Act 
(relating to minimum wage and overtime requirements). 
Please note that this is not an all-inclusive list and does 
not include state law requirements which are beyond 
the scope of this article. 
	 Within these areas of federal and state law, a par-
ticular area of concern relates to discrimination or 
harassment claims that may be alleged by an employee. 
To reduce the risk of such a claim, the practice should 
consider including, within the employee manual, a 
clearly stated policy forbidding discrimination and 
harassment as well as a policy informing a victim of 
discrimination or harassment as to the proper process 
for reporting this conduct to the employer. Such a policy 
can go a long way in showing a court that the practice 
does not permit such conduct and can be used defen-
sively in the event a claim was not reported by the 
alleged victim until post-termination.
Benefit from a well defined discipline policy that is com-4.	
plied with and well documented. While the specifics of  
a discipline policy are heavily dependent upon the phi-
losophy of the practice’s management team, a well 
drafted employee discipline policy that is complied 
with should significantly reduce the risk of a successful 
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wrongful termination claim against the practice. A 
common progressive employee discipline policy may 
include discipline levels from an oral warning, to a 
written warning, to a suspension, to employment ter-
mination. The policy should expressly include the right 
to terminate employment immediately for a more seri-
ous policy violation.  
	 It is essential that once an employee is subject to 
the progressive discipline policy, the policy is in fact 
followed. Interestingly enough, it is often generous 
employers (physical therapists are generally good peo-
ple who may have difficulty disciplining and terminat-
ing employees) who have difficulty defending their 
actions relative to progressive discipline problems. For 
example, a discipline policy may provide for a maximum 
of two oral warnings prior to a written warning but an 
employer may in fact issue many oral warnings before 
ultimately terminating an employee. Not only does this 
subject the practice to an employee claim that the 
practice failed to follow its own policy, but the practice 
opens itself to additional risks if employees are not 
treated equally. Finally, it is important that the steps 
taken in the progressive discipline process are well 
documented in the employee file. In the event of a 
hearing or litigation, the final outcome often turns on 
the employer’s documentation of the employee’s 
actions.

Minimize the risk of the employee manual being con-5.	
strued as a promise of continued employment. Under 
the law of most states, the default rule is that the 
employment relationship is one of employment at will.1 
Under the doctrine of employment at will, employment 
is usually undertaken without a contract and may be 
terminated at any time by either the employer or 
employee without cause.2 However, a number of stud-
ies have shown that most employees believe that their 
job is legally protected and that they may not be termi-
nated without cause.3 In addition to this common 
employee misunderstanding regarding job security, 
courts in a number of jurisdictions have analyzed 
employee manuals and determined that the language of 
the employee manual may in fact create an implied 
employment contract.4 Some courts have gone so far 
as to create an “employee manual exception” to the 
employment at will doctrine in finding an employee’s  
right to continued employment through the terms of an 
employee manual5. This right to continued employment 
subjects the employer to additional legal obligations it 
otherwise did not intend to undertake. 

	 To decrease the likelihood of a court finding that 
your practice’s employee manual is in fact an implied 
contract of continued employment, the manual should 
contain a statement expressly stating that the manual 
is not a contract of employment and should explain to 
the employee that the “at will” employment concept is 
applicable to the employment relationship. Not only 
should this improve the practice’s likelihood of success 
in the event of an employment claim by the employee, 
but it will also serve to educate employees regarding 
the status of their employment. Additionally, an 
employee manual should avoid statements indicating 
that employees will not be fired without good cause as 
this may also be interpreted as creating a right to 
ongoing employment.

It is not possible in this article to discuss all of the issues that 
may be covered within a comprehensive employee manual. In 
addition to those discussed, a manual may include sections 
covering employment applications and the hiring process, 
employee classifications (such as full-time, part-time, etc.), 
vacation and leave policies, fitness for duty, drug and alcohol 
issues, employee orientation, vacation scheduling, dress 
code, outside employment, incidents and incident reporting, 
and attendance. Ultimately, for an employee manual to ben-
efit the practice, it is essential to take the time to tailor the 
document to meet the particular needs of the practice as well 
as to comply with all applicable state and federal laws.  n
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