
Legal Summary

With the upcoming end of the 
academic year, residents and 
fellows are beginning to review and 
sign employment agreements with 
healthcare systems, and private 
practices, to commence this fall. In 
some highly-recruited specialties, the 
recruiting is already starting for the 
next academic year.

Although all contract provisions 
should be reviewed and understood 
by new physicians, even without 
the negotiating leverage to change 
anything, there are several key issues 
which are perhaps more important than 
the others:

• Compensation
• Term and Termination
• Restrictive Covenants
• Malpractice Insurance

I. Compensation
Compensation provisions typically 

consist of base salary, productivity 
arrangements, and perhaps signing 
and relocation bonuses. Over the 
years, there have been many false 
starts focused upon replacing objective 
productivity models (typically WRVUs 
or collection) with quality incentives. 
Some systems have been moving 

away from productivity arrangements 
based upon work relative value units 
(WRVU) or actual collections. This 
has been part of the quality or pay-
for-performance initiative, but it has 
also been defensive in nature, from 
a compliance perspective, to protect 
against perceived overutilization.

We need not debate the efficiency 
of either approach, but new physicians 
should evaluate the compensation 
offers from the following viewpoints:

1. Is the base compensation 
sufficient, regardless of whether the 
incentives are attainable? One cannot 
simply assume that productivity-based 
compensation is attainable simply 
because national data provides certain 
averages. The fact that any particular 
physician’s specialty should be able to 
obtain those targets is both dependent 
upon whether the physician practices 
sufficiently diligently to hit those 
targets, and whether the volume to 
support those targets is available at 
the system of practice of which the 
physician is joining.

• �If the incentives, whether 
they be WRVUs, collections, 
or even quality programs, 
are to be a significant part of 
the compensation, are they 
attainable?

• �Will you be the new physician in 
a “solo practice location” for a 
system that has no track record?

• �Will you be joining an existing 
practice where other physicians 
are hitting those numbers, and 
does this practice expect the 
volume to expand proportionately 
or will you just be one more 
physician dividing the same 
volume?

 
• �Is there an established history 

of physician productivity for the 
physicians?

2. �You also should not assume 
that quality targets are easily 
attainable either. Although quality 
incentives might once have 
been taken for granted, viewed 
as simply part of the base, their 
payment history is also important.

II. Term and Termination
Termination provisions seem to 

occupy opposite ends of the contract 
spectrum; the contracts either allow 
termination at will or without cause on 
relatively short notice, i.e., 60 to 90 
days, or the contracts specify a  
certain term and do not permit,  
either specifically or inferentially,  
earlier resignation.
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III. Restrictive Covenants
Restrictive covenants are also

a state-by-state issue; some states 
specifically restrict or prohibit 
restrictive covenants in general or 
restrictive covenants for physicians 
in particular. Obviously, you should 
consult with counsel with regard to 
the enforceability of the restrictive 
covenant in your contract in your 
jurisdiction. However, the concept that 
restrictive covenants are generally 
unenforceable is a myth; restrictive 
covenants are routinely enforced  
in many states.

The only general restriction is 
that the restrictive covenant must be 
designed and intended to reasonably 
protect the employer without 
unreasonably restraining the physician. 
It would generally be reasonable 
for a restrictive covenant to prohibit 
a physician from practicing in the 
immediate area of that physician’s 
employment for a reasonable period of 
time. The reasonableness of the time 
and the area are also issues of fact. 
A 50-mile radius in an unpopulated 
western state might be reasonable, 
whereas a 50-mile radius in New York 
City for almost all specialties would 
obviously not be reasonable.

A negotiating consideration, with 
respect to restrictive covenants, is 
the enforceability depending upon the 
nature and timing of the employment 
termination. In those situations where 
both the employer and the physician 
have the opportunity to terminate 
without cause on 60 or 90 days’ notice 
at any time, then it is the physician 
who is taking more-significant risk in 
turning down other offers, relocating 

to a specific area, only to face the 
prospect of both premature termination 
and a restrictive covenant. In those 
situations, you would hope to negotiate 
either a longer-guaranteed employment 
period or the release of the restrictive 
covenant for premature termination.

The argument from the potential 
employer that it’s equal because 
both parties can do it is obviously 
misleading. If the practice exercises 
that opportunity, nothing has changed 
in the practice itself except the 
physician is no longer there. On the 
other hand, from the physician’s 
perspective, that physician has lost 
his or her position, must secure a 
new position, may need to relocate, 
may need to change a spouse’s or 
significant other’s employment, take 
children out of school, etc. -  
it’s not equal.

IV. Malpractice Insurance
Malpractice insurance comes in two

versions: occurrence and claims made.

Occurrence malpractice insurance 
covers the physician for whatever 
the event is if the event occurs while 
employed, regardless of when the 
claim is made. Therefore, no “reporting 
endorsement” or “tail” is necessary.

Conversely, claims-made insurance 
covers the physician only if the event 
occurs and the claim is made while 
the physician is employed. Therefore, 
post-employment, this reporting 
endorsement or tail is necessary, and 
the contract issue is who is responsible 

This question is a lifestyle question 
for the physician, i.e., are you more 
interested in some guarantee period or 
are you more interested in flexibility? 
Of course, if you are interested in 
the flexibility, you must also consider 
the restrictive covenant provisions, 
if any, in your planning. You will not 
have much flexibility if resignation 
requires you to relocate, unless you 
actually intend to relocate outside of 
the restricted area regardless, in which 
case the restrictive covenant is not all 
that relevant.

Those employers offering contracts 
with fixed terms, i.e., that do not 
specifically allow for earlier resignation, 
are typically focused upon planning 
their staffing needs for a certain period 
of time. Some contracts go so far 
as to actually specify a premature 
termination penalty that will result in 
some type of liquidated damages or 
financial penalty.

Whether you may resign when 
the contract is silent on the issue is a 
state-by-state question, because some 
states are employment-at-will states 
which provide freedom of resignation 
unless the contract specifies otherwise. 
If the contract specifies otherwise, then 
a premature termination is actually a 
breach of the agreement. Although an 
employer may not be able to legally 
compel a physician to practice at a 
particular location, that employer might 
threaten damages, and those damages 
would typically consist of either the 
loss of revenue due to the physician’s 
departure for the replacement costs of 
filling that space, and the replacement 
cost, if filled by locums, could be 
significant.

Continued on Page 24
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for the payment of the tail. Since 
claims-made insurance is typically 
less expensive than occurrence 
insurance, the general thought is, 
since the employer is saving money 
on the insurance in the first place, the 
employer should pay the tail. However, 
the contract might state otherwise. You 
might want to negotiate a provision 
that allocates payment responsibility 
between the parties based upon 
the nature of the termination. If the 
physician terminates prematurely, 
perhaps the physician is responsible 
for the tail. Perhaps there is also a 

vesting schedule that allocates the 
responsibility proportioned over the 
first few years. Perhaps the employer 
should pay the tail for premature 
termination or failure to renew.

V. Conclusion
Regardless of whether you have 

the negotiating leverage to change any 
of these provisions, it is nevertheless 
critical that you understand the impact, 
i.e., begin with the end in mind.
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Rear End Gastropub & Garage, 
399 Butler St., Etna 

For a culinary cross-country road 
trip, stop in this converted auto service 
station for a taste of roadside delights 
from coast to coast from Chef Anthony 
Tripi. Twenty draft beers and fun 
cocktails to boot.

Adda Bazaar, 725 Penn Ave., 
Downtown

The newest of Adda Coffee & Tea 
House’s multiple downtown cafes. Adda 
is the term for the long Bengali tradition 
of stimulating intellectual discourse with 
friends over tea and coffee. Here’s your 
chance to try the art of Adda, with a 
selection of fine teas and coffees. 

Three Bakery Square delights:
AVP, Bakery Square, 6425 Penn 

Ave., East Liberty
Fans of Big Burrito’s Alta Via pizza 

in Fox Chapel can venture to Bakery 
Square to try the casual California style 
Italian cuisine of its cousin, AVP. Enjoy 
seasonal vegetable-forward dishes 
as well as pizzas and sandwiches for 
lunch and dinner seven days a week.

täkō, Bakery Square, 6425 Penn 
Ave., East Liberty

Love the downtown Richard 
DeShantz jewel of a restaurant called 
täkō, but can’t get a reservation in the 
crowded space? Come enjoy its vast 
Bakery Square outpost, complete with 
5000 square feet of space and both 
indoor and outdoor dining. 

Galley – Bakery Square, 6425 
Penn Ave., East Liberty

Galley – Bakery Square is the 

latest branch of the Galley restaurant 
incubator concept, featuring the same 
formula as its sister sites Federal Galley 
on the North Side and the Strip District 
location. Four emerging chefs are 
selected to open their own restaurant 
within the space, with 12-18 months to 
win over an audience and establish their 
brand. You can try a little of everything 
from all four restaurants during the 
same meal – heaven for foodies.

Tupelo Honey, 100 West Station 
Square Drive, South Side

Craving fried green tomatoes, 
buttermilk biscuits, shrimp and grits 
and banana pudding – and oh yes, 
fried chicken and waffles? Tupelo 
Honey Café will open this fall in Station 
Square to remedy that, in style.

Con Alma Downtown, 613 Penn 
Ave., Downtown

The new jewel of the Downtown 
Cultural District features insanely good 
Miami/Latin/Caribbean cuisine along 
with live jazz. 

Gaucho Parrilla Argentina, 146 
Sixth St., Downtown

The resident jewel of the Downtown 
Cultural District dazzles with an 
incredible array of steaks and wood 
fired meats with a variety of sauces 
and accompaniments. Takeout and 
dine-in available.

Wild Child, 372 Butler St., Etna
The brainchild of Chef Jamilka 

Borges, Wild Child emphasizes coastal 
and island cuisine and is sure to delight.

Mount Oliver Bodega, 225 
Brownsville Road, Mt. Oliver

Chef Kevin Sousa’s new project will 
combine a wine shop, bar and pizzeria 
in the former Kullman’s Bakery space. 
Sustainable, biodynamic and organic 
wines from around the world will be 
featured along with a down to earth, 
rustic menu. Nonalcoholic wines and 
cocktails also will be showcased.

G’s On Liberty, 5104 Liberty Ave., 
Bloomfield

G’s turns former Alexander’s Italian 
Bistro into a seasonal scratch kitchen 
with creative food and cocktails. 
Coming in the fall.

And finally …
Chengdu Gourmet, McKnight 

Road, Ross Township
Chengdu Gourmet (the beloved 

James Beard-nominated Squirrel Hill 
hole-in-the-wall Sichuan restaurant 
that regularly inspires pilgrimages from 
all over Western PA) is planning an 
outpost on McKnight Road at the site of 
the former Oriental Market, in the plaza 
next to Red Lobster. This will offer 
a much larger dining space – 6,000 
square feet – and an expanded dining 
menu. Something to look forward to in 
early 2022.

Enjoy, and be safe.

Dr. Paranjpe is an ophthalmologist 
and medical editor of the ACMS 
Bulletin. She can be reached at 
reshma_paranjpe@hotmail.com.
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